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Legal Stuff

The information contained in this presentation is subject to change by regulatory 
clarification from HHS, the Department of the Treasury, or other government agencies. 
Technical corrections and future guidance may vary the information from what is discussed 
in this presentation.

The information herein should not be construed as legal or tax advice in any way. This 
content is provided for informational purposes only. You should seek the advice of your 
attorney or tax consultant for additional or specific information.



What is the ACA “Family Glitch?”
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The “Glitch”
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Prohibited family 
members from potential 

financial assistance to 
purchase individual 

health insurance



The Fix

What Changed
It added a second definition of 
affordability for the spouse and tax 
dependents for family* coverage

*Family coverage can be Employee plus Spouse, Employee 
plus Child, Employee plus Children, and Family as it applies 
to the members of the tax household

What Didn’t Change
It did not change the definition of 
affordable coverage for the employee or 
an Applicable Large Employer
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No Change to 
Applicable 
Large 
Employer 
Penalty Rules

• The final rules do not change the Applicable Large 
Employer Penalty Rules

• Employee coverage is “affordable” if the lowest 
cost self-only plan doesn’t exceed 9.12% (for 2023) 
of the employee's income only (NOT the household 
income)



Affordability Rules for
Marketplace Subsidies:

Applies to All Size Groups (Small, Mid-Market, and Large)
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Affordable Coverage – Employee Definition

• Employer-based coverage is affordable if the employee cost 
for Employee Only coverage for the lowest cost plan costs less 
than 9.12% (2023 adjusted percentage) of the employee’s 
household income.

• The coverage must also meet the “minimum value” standard.
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Employee 
Affordability
Definition



Family*
Affordability
Definition

Affordable Coverage – Family Definition*

• Employer-based coverage is affordable for family members if 
the amount the employee must pay for family coverage is less 
than 9.12% (indexed annually) of household income

• Therefore, if family coverage costs more than 9.12% of household 
income, the family members are eligible for subsidies.
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*Family means members of your tax household:
Employee + Spouse x 9.12%, Employee + Child x 9.12%,
Employee + Children x 9.12%, Family Coverage x 9.12%



Impact of Affordability Definitions
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• If the employee's cost is affordable, the employee is not eligible for subsidized 
Marketplace Coverage and their employer’s group plan is their option for coverage.

• But, if the cost of family coverage on the employee's group health plan is not 
affordable, the spouse and tax dependents can seek Marketplace subsidies.

• That means some families will end up with 3 health plans if both spouses work and 
each have an offer of affordable coverage from their employer.

EMPLOYEE COST AFFORDABLE= NOT ELIGIBLE FOR SUBSIDIES

FAMILY COST UNAFFORDABLE = TAX DEPENDENTS ELIGIBLE



What Else is New?

• Minimum Value Rule
• Because the ACA only requires minimum essential coverage be provided to 

spouse and dependents, the IRS finalized a minimum value rule for family 
members 

• Minimum value for a family member means at least 60% of the total allowed 
costs of benefits that are provided to them and

• The plan benefits include substantial coverage of inpatient hospital services 
and physician services



Reduced subsidies through 2025 
• Cost for Coverage on Healthcare.gov

• Household Cost as a % of Income will stay the same in2023
• In 2023 the range is still 0% to 8.5% for the second lowest Silver Plan



Who Does the Glitch Fix Help?

Lower income families, with a working spouse who has an 
offer of job-based affordable (by definition) coverage
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Example #1
Family of Three



Family of Three

*does not pass affordability threshold

• Household Income of $69,090
• Family falls at 300% of Federal Poverty Level (FPL)
• $525 Affordability Threshold for Family Coverage (9.12% of $69,090)
• Employer (Company A) offers affordable coverage for the employee

Employee Only Coverage Family Coverage
$226/month $970/month*

• Spouse and dependent can seek subsidized coverage on the 
Marketplace since the Family rate does not pass the affordability test.



Federal Poverty Level Chart
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$345/month $226/month $571/month

Employee on 
Company A’s 

Plan

Spouse and 
Dependent on 

Marketplace with 
Subsidy

Total Monthly 
Cost on 2 Plans

Family of Three



Family of Three

Monthly Family Premium on Employer Plan: $970
Monthly Cost on 2 Plans:

• Employee on Company A Plan: $226
• Spouse and Dependent on Marketplace Plan: $345

$571

Total Monthly Savings: ($970 - $571) $399
Total Annual Savings: ($399 x 12 months) $4,788



Example #2
Family of 5



Family of Five

Employee Only Coverage Family Coverage
$226/month $970/month*

*does not pass affordability threshold

• Spouse and 3 dependents can seek subsidized coverage on the 
Marketplace since the Family rate does not pass the affordability test.

• Household Income of $64,940
• Family falls at 200% of Federal Poverty Level (FPL)
• $494 Affordability Threshold for Family Coverage (9.12% of $64,940)
• Employer (Company A) offers affordable coverage for Employee



Federal Poverty Level Chart
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Family of Five

$108/month $226/month $334/month

Spouse and
3 Dependents on 
Marketplace with 

Subsidy

Employee on 
Company A’s 

Plan
Total Monthly 

Cost on 2 Plans



Monthly Family Premium on Employer Plan: $970
Monthly Cost on 2 Plans:

• Employee on Company A Plan: $226
• Spouse and dependents on Marketplace Plan: $108

$334

Total Monthly Savings: ($970 - $334) $636
Total Annual Savings: ($636 x 12 months) $7,632

Additionally, Spouse and Dependents qualify for cost-share assistance on the 
Marketplace (lower deductibles, co-pays, etc.)

Family of Five



Example #3
Same Family of 5

Both Spouses have "affordable" employee-only coverage
The Family cost is “unaffordable” on both Spouses’ Plans



Family of Five – 2 Working Spouses

$108/month $226/month $300/month $634/month

3 Dependents on 
Marketplace with 

Subsidy

Spouse 1 on 
Company A’s 

Plan

Total Monthly 
Cost on 3 

Plans

Spouse 2 on
Company B's 

Plan



Monthly Family Premium for both Spouses on Employer Plans: $970
Monthly Cost on 3 Plans:

• Employee on Company A Plan: $226
• Working Spouse on Company B Plan: $300 *still meets affordability threshold

• Dependents on Marketplace Plan: $108
$634

Total Monthly Savings: ($970 - $634) $336
Total Annual Savings: ($336 x 12 months) $4,032

Additionally, Dependents qualify for cost-share assistance on the Marketplace (lower deductibles, co-pays, 
etc.)

Family of Five - 2 Working Spouses



Qualifying 
Family 
Members For 
Marketplace 
Subsidies

• Family members are individuals included on the 
employee’s tax family:

• the employee
• a spouse filing jointly
• tax dependent(s)

• Dependents up to age 26 can remain on the employee’s 
group plan regardless of whether they are a tax 
dependent but

• the cost to cover must be excluded from the new 
family affordability calculation for the Marketplace
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Other Facts on 
Offers of 
Coverage

• If an individual is offered coverage from multiple employers 
(whether as an employee or dependent), only one of those 
offers must be affordable to bar access for them to Exchange 
subsidies.

• An offer of affordable family coverage from any employer 
makes family members ineligible for Exchange subsidies

• The final rule includes a conforming change regarding the 
“part-year period rule” which governs when an employee has 
a job for less than the full calendar year. This extends the 
separate affordability test for employees and family members 
to those with only partial-year coverage.
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Unintended 
Consequences 
to the 
Employee

• The employee may be tempted to join the subsidized 
family plan on healthcare.gov even though their offer 
of job-based coverage is affordable to the employee.

• The IRS has the right and the means to recover either 
all or a portion of any subsidy the individual isn’t 
entitled to.
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Assume the IRS knows 
everything about an 

employee’s household and 
will demand repayment in 

the end.



Potential 
Concerns

Multiple Health Plans Possible
• Employer Plans

• For the employee with “affordable” employer 
sponsored

• For the spouse with "affordable" coverage
• Marketplace (ACA) Plan

• Eligible family members

• Multiple Deductibles & Out-Of-Pocket Limits
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Potential 
Concerns

Communication to Employees

• For an employee to make their coverage decision the 
employee would need to know:

• Household size (tax-dependent status)
• Household income
• Spouse’s coverage (affordable/not affordable) 
• Dependent coverage (affordable/not affordable)
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The 
Marketplace

The marketplace will ask:
1) if an individual, their spouse (if filing jointly) or a 

tax dependent has an offer of affordable employee-
only coverage from their job; and

2) whether any of those offers include an affordable offer 
for family coverage

Even if the employee, spouse or tax dependent is not 
eligible to enroll in the Marketplace, they will count as a 
member of the tax household for the subsidy calculation.
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Section 125 
(Pre-Tax) Plan 
Changes

With the new affordability rules, some employees 
may want to change their election for family 
coverage to individual coverage.
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Section 125
Employers Can Amend

Employers can amend their pre-tax plans with the new 
affordability rules so that employees even in non-calendar 
year plans can revoke their family (non-health FSA) coverage 
if:

• At least 1 dependent wants to enroll on the Marketplace during 
Marketplace Annual Enrollment (November 1 – January 15) or

• The dependent is eligible for a special enrollment period through 
the Marketplace

• The new coverage must go into effect the day after their original 
coverage ends

34



• It does not allow an employee to revoke their employee 
only coverage mid-year if the employee isn’t eligible to 
enroll on the Marketplace

• The new rules are effective for elections on or after 
January 1, 2023

• An employer must amend their plan by the last day of 
the plan year ending in 2024
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Section 125
Employers Can Amend



• Qualified Small Employer Health Reimbursement 
Arrangement (QSEHRA) Small employers who don't offer 
group health coverage to their employees can help 
employees pay for medical expenses, including premiums 
on the Marketplace

• Individual Coverage Health Reimbursement Arrangement 
(ICHRA) is a company-funded health benefit that 
reimburses employees for healthcare expenses. ICHRA 
funds cannot be used to purchase subsidized coverage.
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No Changes

QSEHRA 
and 
ICHRA

Affordability based on 
Employee Only



Closing Thoughts

The New Affordability Rule benefits lower income families 
Impact of multiple deductibles and out of pocket
Do you want to amend your Section 125 plan
Your broker is there to assist you and your employees!
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Questions
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